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Abstract

When the dimensions of its environmental and social impacts are taken into
consideration, mining activities should take place in the main part of the activities to
which the EIA process is necessary to be applied. However, the mining activities have
always been tried to be kept out of the EIA scope as of the first years in which the ETA
process started to be applied in Turkey. In this study, the place of the mining activities
having importance within the scope of the economic development policies of Turkey has
been assessed within the ETA application process existent in the state for twenty-five
years. The assessment has been conducted within the scope of the legal regulation
provisions oriented to keep the mining activities out of the scope of ETA process and the
legal resolutions related to these provisions and the efficiency of EIA process has been
examined within the scope of the mining activities. The experience of the similar
problems encountered in Turkey regarding the application of EIA is possible in many
developing countries. The enforcement of all legal regulation provisions which prevent
the applicability of EIA process having a past of more than 25 years as of the
preparation of EIA reports and above 25 years as of the enforcement of Environment
Law no. 2872 in an efficient way in Turkey, are against its essence within the scope of
the principle of taking precaution and contradict with other regulations related to the
protection of the environment should be ended.

Keywords: environmental impact assessment; mining activities; regulation; state
council resolutions.

1. Introduction

The mining sector is one of the two most important economic activity areas in terms of
meeting human needs together with the agriculture sector. The mining sector is very
significant for the state economies with the inputs it provides to other sectors as well as
directly with export for the first time and import afterward. For this reason, the mining
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sector has an inevitable property for the states in the preparation of economic
development policies and plans.

While the production of approximately 90 types of mines is conducted today,
production is conducted in around 60 types of mines in Turkey. While Turkey has
partly sufficient resources for 50 types of mines, the reservoirs and qualities of 27
types of mines and minerals currently known today are insufficient for mining. In these
terms, it could be said that Turkey takes place among the states partly sufficient for
itself in terms of mine resources and variety. The first rank among the mines in which
Turkey is rich is occupied by boron minerals forming 72% of the world reserves. In
addition to boron; trona, rock salt, sodium sulfate, perlite, pumice, feldspar, bentonite,
barite, magnesite, gypsum, strontium salts, zeolite, sepiolite, marble and natural stones,
quartz, quartzite, emery stone, bauxite, chrome and lignite are also the resources in
which Turkey is rich (Ministry of Economy, 2016).

Mining, one of the sectors that many countries, including Turkey, can not give up
between their economic resources, is characterised as one of the most intensive sources
of environmental (Adiansyah et al., 2015; Amezaga et al., 2011; Dutta, 2012; Edraki
et al., 2014; Gomez et al., 2015; Mudd, 2010; Newbold, 2006; Schoenberger, 2016;
VanZyl et al., 2007) and social (Hilson, 2002; Jenkins and Yakovleva, 2006)
disruption.

Mining activities raise various environmental impacts depending on their size, geology,
types of minerals, exploitation and processing methods employed (Christmann et al.,
2007). Morphological changes, loss of biodiversity, erosion, contamination of surface
water, groundwater and soil; noise, air, and visual pollution are the main environmental
hazards produced by mining operations (Gomez and Herbert, 2015; Lechner et al.,
2017; Marnika et al., 2015; Schoenberger, 2016; Vintro et al., 2014). These impacts
directly threaten the life of the living beings under some conditions and they may cause
to the decrease in the quality and comfort of human life under some other conditions
(Appiah and Osman, 2014; Pietrzyk-Sokulska et al., 2015). For this reason; as in
other sectors, the most important methods for determining the possible environmental
impacts in the earliest stage (Christmann et al., 2007; Gomez and Herbert, 2015),
proceeding to investment by taking the necessary precautions for the construction and
operation stages and benefitting from the mining richness with recycling applications to
nature should be determined also in the mining activities.

One of the methods developed to get to know and predict effects on the environment is
the Environmental Impact Assessment (KEIA) method (Robinson, 2005). EIA is a
process in which an analysis and assessment is made in the effect of particular human
activity on the environment (Toro et al., 2010).

EIA firstly started to be applied in the USA with National Environmental Policy Act-
NEPA entering into force on 01.01.1970 and afterward, it became one of the most
rapidly expanding and accepted methods among other states, particularly the European
states.
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In Turkey, EIA was first taken to the legal system with the article no. 10 of the
“Environmental Law” dd. 09.08.1983 and no. 2872 following the article no. 56
(Everybody has the right to live in a healthy and balanced environment. Developing the
environment, protecting the environmental health and preventing environmental
pollution are the tasks of the State and citizens) on “environmental right” in the 1982
Constitution. EIA applications started with the first EIA Regulation on 07.02.1993 10
years after the Environmental Law entered in force. Following the publication of EIA
Regulation on 07.02.1993, amendments have been made in some parts of the
Regulation for 12 times and in the whole of it for 6 times with different justifications
such as the studies of conformity to EU laws and increasing the activity of EIA
process.

A total of 4503 EIA reports have been prepared until 2017 as of 1993 in which EIA
legally started to be applied in Turkey. Among them, 4457 reports have been resulted
with positive resolutions and 46 reports have been resulted in negative resolutions. The
selection-elimination process has been applied to 55229 projects within the same period
and while 54357 ea. of these projects have been resulted as “EIA not Required”, ETA
process has been applied to only 872 ea. of them. The distribution results of EIA
resolutions according to the regions and sectors also reflect the general information
about the industrial investments, state and region priorities, development tendencies
and policies of our state.

EIA Regulation is a regulation determining the liabilities necessary to be carried out by
the miner as per the legislation in force in environmental terms at the stage of the
planning of the mining activities. According to this regulation, the environmental
impacts to be formed by the mining activity in the operation stage and/or after leaving
the area are determined beforehand. EIA reports prepared for this purpose could be
assessed as a part of the mine operation planning studies as specified by Ozkahraman
and Ceylan (1999). However; the mining activities necessary to be assessed within the
scope of the EIA process due to their environmental and social impacts have always
been tried to be kept out of the EIA scope as of the first years in which EIA process
started to be applied in Turkey.

In this study, the place of the mining activities having importance within the scope of
the economic development policies of Turkey has been assessed within the EIA
application process existent in the state for twenty-five years. The assessment has been
conducted within the scope of the legal regulation provisions oriented to keep the
mining activities out of the scope of EIA process and the legal resolutions related to
these provisions and the efficiency of EIA process has been examined within the scope
of the mining activities.

2. Changing the place of mining activities in the EIA process

ETA Regulation has been amended 18 times in total as the whole for 6 times and in
some articles for 12 times in Turkey. The discussions within the scope of the mentioned
amendments have generally been carried out in the issues of for which activities and
projects EIA is necessary and whether all the projects possible to have a certain impact
on the environment should take place within the scope of EIA. The activities within the
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scope of EIA regulation are basically classified with 2 lists. The activities taking place
in Attachment-1 list are the activities subjected to EIA process with the liability of
directly preparing EIA report (Table 1) The activities in Attachment-2 list are those
determined with the selection-elimination studies for which whether EIA report is
necessary or not (Table 2).

Table 1. Mining activities with the obligation of EIA report prepared according to the
ETA Regulations (Official Gazette, 2002a; 2003; 2004a; 2008; 2011a; 2013b; 2014).

Mining Regulation and Amendments
Activities 2002 2003 2004 2008 2011 2013 2014
3 *The
-75 It *Putting 1% and 2™ group *Crushing- plant§
5 = . . . . conducting
== . mines taking place in the screening-
S g *Area with 25 . . at least
g amended article no. 2 of  washing plants
e = hectares and above . one of the
= 1 the Mine Law dd. (1. (a) and 2. (a) .
£= 2 within the scope of . crushing,
= 2 Quarry Regulation 04.06.1985 and no. 3213  group mines in screenin
-% E g y neg through all kinds of the Mine Law q &
s~ 2 . processes no. 3213 and and ore
Eg = *Those with the dressing
= 3 ) earthworks
= capacity of 100 000 . . . processes
B o m? /year and above * Those with the capacity materials) % Those
S y " of 100 000 m?/year and  *Those with 400 with 400
o
5 =S above. 000 tons/year 000
A tons/year
- é Areas with
= % 25 ha and Areas with 25 ha and above,
%D a0 Areas with 25 ha  above, but  Areas with  but except for the ore dressing
£ E and above except for 25 ha and plants
i 8 the ore above
£ dressing
“ 5 plants
< a0 Those
s 5 8 exceeding
-S = E g Above 150 Those exceeding 150
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*Except

for
” crushing
E and
~ screening
g *Ex'cept
E for iron
2 ore
3 *Those
é’ with 20
000
tons/year
and above

Those which biological, chemical,
electrolytic or heat process
methods are applied

* Those which biological,

chemical, electrolytic or heat
process methods are applied
*Waste plants related to these

plants

There is mostly an amendment related to the mining activities in the attachments of
each new Regulation entering into force. The amendments have been mostly carried out
in the issues of whether the mining activities will be taken to the scope of EIA and if
they will be taken, which activities will be assessed within the scope of EIA.

Table 2. Mining activities to which selection-elimination criteria will be applied in EIA
Regulations (Official Gazette, 1997; 2000a; 2002a; 2003; 2004a; 2008; 2009; 2011a;

2013h; 2014).

Mining

Regulation and Amendments

. ook 199 200 200 200 200 200 200 201
Activities ” 0 9 3 1 ] 9 1 2013 2014
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Prospecting v with 3 000 v v v v
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and above
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of extracting 3 . .
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pit operations to Quarries . -
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dressing Quarries 25 000

: 3
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faxtraction (not v v v v v v v v v v
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1)
Except
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and all. kinds of v 50 000 tons/year and above Salt‘ screeni
operating extraction ng-
plants packagi
ng
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3. Legal Process Related to Taking Prospecting Activities within EIA Scope

Many cases have been opened to exclude the prospecting activities from the Regulation
lists and keep them out of the scope of EIA in the process from 1997 in which
prospecting activities have been taken to the scope of EIA up to today (Table 3).

Table 3. Cases opened related to the prospecting activities in the EIA process and legal
resolutions (Official Gazette, 1997; 2004b; 2006; 2009; 2011a; 2014).

Legal Regulation and Related Provision Opened Case and Resolution

In the case opened for excluding prospecting
activities from EIA scope, State Council
Department no. 6 decided to reject the case.
(Date: 19.11.1998, Docket no: 1997/4496,
Resolution No: 1998/5631 upon the appellate
procedure of the reached resolution, State
Council Administrative Case Departments
General Board Docket no: 1999/272,
Resolution no: 1999/704)

23.06.1997 EIA Regulation

Article no. 18 in Attachment-2:
“Prospecting....”

Law on making Amendment in the Mine Constitutional Court has been applied for the
Law dd. 26.05.2004 and no. 5177 and in  cancellation of the related provision.
some Laws Constitutional Court decided that there is no
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Article no. 28: ‘. Petroleum,
geothermal  resources, and  prospecting
activities are out of the scope of

Environmental Impact Assessment.”

need for reaching a resolution in the issue of
the terminated request related to this clause
due to the fact that the mentioned provision
was amended with the article no. 7 of the Law
no. 5491 dd. 26.4.2006 (Date: 15.01.2009,
Docket no: 2006/70, Resolution no: 2009/7,
Official Gazette dd. 11.06.2009 and no.
27255)

Law on Making Amendment in the
Environment Law dd. 26.04.2006 and no.

5491
Article  no.  7: i Petroleum,
geothermal  resources, and  prospecting
activities are out of the scope of

Environmental Impact Assessment.”

Constitutional Court has been applied for the
cancellation of the related provision.
Constitutional Court has decided to the
cancellation of the related provision. (Date:
15.01.2009, Docket no: 2006/99, Resolution
no: 2009/9, Official Gazette dd. 08.07.2009
and no. 27282).

Regulation on Making Amendment in ETA
Regulation dd. 19.12.2009

Article no. 1.: Prospecting Activities

a) Beam prosecutions conducted on 500 m?
per hectare,

b) Prospecting drillings above 5000m within
the license area

¢) Geothermal prospecting drillings above
10000m within the license area

¢) Petroleum and natural gas prospecting
drillings conducted on 10 ea. drillings and
above per hectare within the license area

The case has been opened in the issue of
terminating the threshold values. State
Council Department no. 6 decided to the
suspension of the execution of the related
provision. (Execution suspension resolution of
the State Council Department no. 6 dd.
10.12.2010 and docket no. 2010/2186).

Regulation on Making Amendment in ETA

Regulation dd. 30.06.2011
Article no. 5.:

“Ministry is applied with “Prospecting
Activity Screening Control Form” to be
prepared for prospecting activities. Ministry
requests the preparation of  project
introduction file if it seems necessary.”

State Council Department no. 14 decided to
suspend the exeecution in the case opened
related to the mentioned provision. (The
resolution of the State Council Department no.
14 dd. 28.02.2013 and docket no.
2011/15130).

EIA Regulation dd. 25.11.2014
Attachment-2 Article no. 49/b
Cutting, processing and sizing facilities of
marble and decorative stones with the annual
capacity of 5 000m? and/or 25 000 m?* and
above

The case was opened for the related provision
of the Regulation. Suspension of execution and
cancellation requests were rejected with the
resolution of State Council Department no. 14
with docket no. 2015/592.

The first case opened in this process is related to excluding the prospecting activities
taking place in 1997 EIA Regulation attachment-2 list from EIA scope. State Council

Department no. 6 decided to reject the case with the justification

“...There is no

contradiction to law and legislation in the inclusion of prospecting activities clear to
cause damage in nature in the List of Preliminary Research to Which Environmental
Impact Assessment Will Be Applied for the purpose of rendering harmless the wastes
and residues which may cause to environmental pollution and taking precautions in
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this issue by taking all the impacts possible to be made in environment into
constderation”. In this way; the attempt to exclude prospecting activities from the EIA
process has remained inconclusive.

Although there was a resolution reached by the State Council in which the negative
impacts of the prospecting activities on environment were specified, “prospecting
activities” were excluded from the scope of EIA process with the article no. 2 of the
Regulation on Making Amendment in EIA Regulation on 26.10.2000. 2 years after the
mentioned amendment, a new EIA Regulation was prepared within the scope of EU
conformity process and it entered into force on 06.06.2002. Prospecting activities took
place in the article no. 34 of 2002 EIA Regulation Attachment-2 list with threshold
value as “the research studies conducted with 3000 m drilling and above in total in the
same area”. The same provision took place also in the 4™ ETA Regulation published in
Official Gazette dd. 16.12.2003 and no. 25318.

Following 2 years in which prospecting activities were included in the EIA process, the
Law on Making Amendment in the Mine Law dd. 26.05.2004 and no. 5177 and in
Some Laws was published in the Official Gazette no. 25483 and entered into force. The
clause “Petroleum, geothermal resources, and prospective activities are out of the scope
of environmental impact assessment (EIA)” was added to the article no. 28 of the
mentioned Law and article no. 10 of the Environment Law dd. 09.08.1983 and no.
2872 and the prospecting activities were excluded from the scope of the EIA process.
The cancellation of the related provision was demanded with the justification that it is
against the Constitution of T.R. and international contracts (World Nature Condition
and Stockholm Declaration). During the continuation of the Constitutional Court
process, the Law on Making Amendment in Environment Law dd. 26.04.2006 and no.
5491 entered into force. The provision “Petroleum, geothermal resources and
prospective activities are out of the scope of environmental impact assessment” was
added to the article no. 10 and clause no. 3 of the Environment Law dd. 09.08.1983
and no. 2872 and to the article no. 7 of the Law no. 5491.

Constitutional Court was applied for the cancellation of the mentioned provision.
Constitutional Court decided to the cancellation of the related provision with the
justification “It is clear that the prospecting activities kept out of the scope of EIA may
cause to changes in the biological diversity of nature, these changes may have long term
effects and for this reason, they have a risk for the environment. In this respect, the
foresight of EIA is a requisite for the liability of the protection of the environment given
to the State in the article no. 56 of the Constitution for the purpose of being able to
terminate and prevent the existent risks in the prospecting activities within the scope of
the law. Keeping the petroleum, geothermal resources and prospecting activities out of
the scope of the environmental impact assessment scope with the law is against the
article no. 56 of the Constitution”. Because the mentioned provision of the Law on
making amendment in the Mine Law and Some Laws was amended with the article no.
7 of the Law no. 26.4.2006 and no. 5491, the Law dd. 26.05.2004 and no. 5177 was
concluded as “there is no need for reaching a resolution in the issue of the terminated
request”.

See this paper online at: https://link.thescholedge.org/1061 a3




In accordance with the cancellation resolution of the Constitutional Court, prospecting
activities were taken to the scope of EIA again with the article no. 1 of the Regulation
on Making Amendment in the EIA Regulation dd. 19.12.2009. The threshold values of
prospecting activities were specified with the mentioned article. The case was opened
for the removal of the threshold values of the prospecting activities in Attachment-2
list. The execution of the related article was suspended with the resolution of the State
Council Department no. 6 dd. 10.12.2010 and no. 2010/2186. Upon the resolution of
the State Council, Regulation on Making Amendment in EIA Regulation dd.
30.06.2011 in which prospecting activities were rearranged was published in Official
Gazette and entered into force. With the regulation, prospecting activities (drilling,
splitting) are assessed within the scope of EIA regulation without considering the
threshold values. Ministry of Environment and Urbanization is applied with
“Prospecting Activity Elimination-Control Form” taking place in the Attachment-6 of
the Regulation for the purpose of examining the environmental impacts of the activity
regarding the prospecting activities with the article no. 5 of the Regulation amendment
dd. 2011. Ministry examines and assesses the submitted form and decides in the issue
of whether the activity will be carried out or not.

License owners starting their prospecting activities as a result of the application made
to the Ministry with Prospecting Activity Screening-Control Form encounter with the
requirement that drilling should also be made in the points they have not foreseen in the
form as a result of the data attained from especially the drillings they have conducted.
As specified by Akpinar (2012), mineral deposits that cannot be seen underground are
sought with the drilling activities. Firstly the drilling is planned in the area, but a need
occurs as to revising them after the activities start. In addition; project introduction file
preparation process for the prospecting activities will only occur in the event that the
ministry sees it necessary. In the event that the ministry does not see it necessary, the
process will be completed with a single form filled with an environmental engineer and
a geologist. The case was opened for the cancellation of the mentioned provision and
State Council Department no. 14 decided to suspend the execution in the opened case
(the resolution of State Council Department no. 14 dd. 28.02.2013 and docket no.
2011/15130).

Following the resolution of the State Council, 6" EIA Regulation was published in the
Official Gazette no. 28784 and entered into force in Turkey on 03.10.2013. The
preparation of the project introduction file is necessary for the prospecting activities
with the article no. 26 of EIA Regulation dd. 2013 related to the prospecting activities.
In this way; with this Regulation provision, the way for the preparation of the EIA
report for the prospecting activities in Turkey was cleared. Today, EIA Regulation dd.
25.11.2014 amended two times on 09.02.2016 and 26.05.2017 is in force.
Prospecting activities in 2014 EIA Regulation are conducted within the scope of
Selection-Elimination Process except for the “site visit” procedure determined for the
Attachment-2 list of the Regulation.

A case of objection was opened against the capacity limitation specified in the article
no. 49/b of Attachment-2 list of 2014 EIA Regulation. As a result of the conducted
assessments, it has been expressed that “Extraction of the mines (Those not taking
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place in attachment-1 list) were taken to the scope and therefore, all marble extraction
activities have been taken within the scope of Regulation without any capacity limat
anymore” taking place in paragraph an of the article no. 49 of Attachment-2 list. In
this situation, it was specified that no contradiction to the law was observed in the
mentioned article and that it was decided to reject the request of the suspension of
execution. Regarding the opened cases, amendments were made in EIA Regulation on
26.05.2017 for the purpose of conducting the necessary corrections in Attachment-1
and Attachment-2 lists and carrying out the EIA process in a more rapid and efficient
way by taking into consideration the decisions reached by the Board of State Council
Administrative Case Departments and the articles whose execution was suspended. In
the mentioned amendment; regarding the mining activities, the processes of the
extraction of mines were taken to the scope of EIA process with the strip mining
method up to 25 hectares without considering the magnitude of the license area.

4. Legal Regulations and Judicial Resolutions Keeping the Mining Activities out of
the Process of EIA

Mainly the attachments belonging to EIA Regulations and the related judicial
resolutions have determined the place of mining activities within the EIA process in
Turkey. However; in addition to them, many activities including the mining activities
have been tried to be excluded from the scope of EIA with different legal regulation
provisions, mainly the provisional articles added to EIA Regulations (Table 4).

The attempts to exclude some projects from the ETA process have especially been tried
to be carried out with the provisional articles of EIA Regulations. The activities related
to mobile float electricity power plants, petroleum, petrochemical or chemical product
storages to be used in the power plants and ports, piers and decks have been exempt
from the scope of EIA up to certain dates with provisional articles (with the Regulation
on the Addition of Provisional Article to EIA Regulation dd. 29.09.2000) and in
addition to the mentioned activities; the projects of petroleum and gas pipelines taken to
investment program, energy transmission lines, highways, express roads, state roads,
and provincial roads have also been exempt from the scope of EIA up to certain dates
with provisional articles (with 06.06.2002 EIA Regulation and 16.12.2003 EIA
Regulation).

The attempt to exclude some projects from the EIA process in a way that it will also
cover mining activities was most clearly carried out with the provisional article no. 3 of
ETA Regulation dd. 17.07.2008 (Table 4). However; there passed a very long time like
fifteen years from the year 1993 in which the first regulation specified in the
provisional article no. 3 entered into force up to the year 2008 in which this Regulation
entered into force. Within this period of time; the regulations providing an exemption of
the projects whose investment did not start for a certain time from the EIA process
again are both against the purpose of EIA and it does not have any legal base in terms
of the principle for the protection of the environment. Nevertheless, the provision “the
projects certified to have started the production and/or operation before this date”
remained in force with the decision of the Council of State.
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Despite the resolution of the State Council, the provisional article in which some
activities were excluded from EIA process in a way that the mining activities will be
included in the Regulation on Making Amendment in EIA Regulation dd. 14.04.2011
took place again. In the mentioned provisional article, the projects in production and/or
operating stage were kept out of the scope of EIA. However; the attempt to exempt the
projects from EIA process whose investment started up to 17.07.2015 for the
activities in Attachment-1 list and up to 17.07.2013 for the activities in Attachment-2
list is a very negative improvement in terms of the applicability of EIA in an efficient

way in Turkey.

Table 4. The related legal regulation provisions and judicial resolutions regulating the
place of the mining activities in the EIA process (adapted from Yiicel, 2013).

Legal Regulation and Related Provision

Opened Case and Resolution

17.07.2008 EIA Regulation
“Provisional Article no. 3 — On condition that
the permits necessary to be taken in the
Environment Law and other related regulations
will be reserved, these Regulation provisions are
not applied to the projects whose application
projects were approved before the Environmental
Impact Assessment Regulation published in the
Official Gazette dd. 07.02.1993 and no. 21489 or
whose  permit, license or approval or
expropriation decision were taken from the
authorized agencies as per the other related
legislation or which were taken to the investment
program or whose local zoning plans were
approved or tfo the projects which started
production and/or operation before this date.”

It was rejected with the Resolution of
the State Council Department no. 6 dd.
02.02.2011 docket no. 2008/8999 and
resolution no. 2011/165. The provision
“to the projects certified to have started
production _and/or operation before this
date” remained in force.

Regulation on Making Amendment in ETA
Regulation dd. 14.04.2011

“Provisional Article no. 3 — (1) Before the
Regulation of Environmental Impact Assessment
published in the Official Gazette dd. 07.02.1993
and no. 21489;

On condition that the permits necessary to be
taken in the Environment Law and other related
regulations will be reserved, these Regulation
provisions are not applied

a) to the projects certified to have started their
production and/or operation,

b) from the projects whose application projects
were approved or permit, license or approval or
expropriation decisions were taken from the
authorized agencies as per the other related
legislation or which were taken to the investment
program or whose local zoning plans were
approved to the projects whose investment
started

It was rejected with the Resolution of
the State Council Department no. 14 dd.
10.01.2013 docket no. 2011/13522 and
resolution no. 2013/4. The provision “fo
the projects certified to have started
production and/or operation” remained
in force.
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1) until 17.07.2015 for the projects taking place
in attachment-1 List of this Regulation,

2) until 17.07.2013 for the projects taking place
in attachment-2 List.”

Regulation on Making Amendment in EIA
Regulation dd. 05.04.2013

“Provisional Article no. 3 — (1) On condition that
the permits necessary to be taken in the
Environment Law and other related regulations
will be reserved, these Regulation provisions are
not applied to the projects taken to the public
investment program before 23.06.1997 and
whose planning stage passed as of 05.04.2013 or
whose tender was made or which started their
production or operation and the structures and
facilities obligatory for the performance of them.”

This article was cancelled by the State
Council on 01.04.2014.

Law on Making Amendment in Social
Insurances and General Health Insurance Law

and Some Laws dd. 29 .05. 2013
Law No. 6486 Acceptance Date: 21/5/2013
Article no. 12 — The following provisional article
was added to the Environment Law dd.
09.08.19883 and no. 2872.
“Provisional Article no. 3 — The projects took to
the  public  investment  program  before
23.06.1997, whose planning stage passed and
the tender process started or which started their
production or operation and the structures and
facilities obligatory for the performance of them
are out of the scope of EIA.”

[43

The provision “...whose planning stage
passed and the lender process started
or...” was abolished with the Resolution
of the Constitutional Court dd.
03.07.2014 docket no. 2013/89 and
resolution no. 2014/116.

03.10.2013 ETA Regulation

Projects out of legal scope

Provisional article no. 2 — The projects took to
the  public  investment  program  before
23.06.1997, whose planning stage passed as of
29.05.2018 and the tender process started or
which started their production or operation and
the structures and facilities obligatory for the
performance of them are out of the scope of
Environmental Impact Assessment.”

The
article no.

cancellation of the provisional
2 was decided with the
Resolution of the State Council
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The request for the finalization of the activities of the operations which did not fulfill
their EIA liabilities, but despite this, which passed to the production stage and provided
employment, was not assessed as applicable for Turkey which is at the development
stage in terms of economy. For this reason; as a result of the cases of objection opened
for the related provision, the State Council decided to keep the related provision in
force.

Another attempt in the issue of keeping the activities out of the scope of EIA was
carried out with the Regulation in Making Amendment in EIA Regulation dd. 2013. As
per the provisional article no. 3 of the Regulation, the projects passed to the stage of
planning and started production or operation as of 05.04.2013 was exempt from ETA
process. However; as a result of the opened cases of the objection, State Council
canceled the related provision and did not allow the assessment of the projects within
the scope of the provisional article out of the EIA process.

Except for the EIA Regulations, the attempts of excluding the mining activities out of
the EIA process continued with different legal regulations. The mentioned attempt is
the provisional article no. 3 added to the Environment Law and the Law on Making
Amendment in Social Insurances and General Health Insurance Law and Some Laws
dd. 29.05.2013 and no. 6486. In the related article, they were taken to the public
investment program before 23.06.1997 and the projects whose planning stage passed
and tender process started or which started their production or operation and the
structures and facilities obligatory for the performance of them were kept out of the
scope of ETA as of the date in which this article entered into force. While the related
Law was in force, EIA Regulation dd. 2013 entered into force. Projects exempt from
ETA process also took place in the provisional article no. 2 of EIA Regulation dd. 2013
as similar to the article no. 12 of the Law no. 6486.

Case of cancellation was opened to Constitutional Court for the cancellation of the
article no. 12 of the Law no. 6486 and suspension of execution. According to the
justification of their requests submitted to the Constitutional Court, it was specified
that great projects are tried to be kept out of EIA process with this article of the law
and it means the provision of “pardon” in terms of EIA also for the projects that
started production or operation as well as the planned projects. Constitutional Court
abolished the provision “..... whose planning stage passed and the tender process started
or...” in its decision dd. 03.07.2014 and rejected the request of cancellation for the part
out of this. In this way; the projects that started production and/or operation was kept
exempt from the EIA process with the justifications of the state development and public
welfare. In accordance with the related resolution of the Constitutional Court, except
for the projects whose planning stage passed and the tender process started in EIA
Regulation dd. 2014 in force in Turkey, the projects started their production or
operation was exempted from the EIA process as of 29.05.2013.

5. Conclusions and discussions

When the dimensions of its environmental and social impacts are taken into
consideration, mining activities should take place in the main part of the activities to
which the EIA process is necessary to be applied. EIA which is important in terms of
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determining the impacts on the environment and ensuring to take precautions before
the impacts occur is a process which takes a certain amount of time and has also the
possibility for the activity not to occur as a result. In addition; mining activities are
those not having any place alternative and requiring great costs. Therefore; factors
regarding production and investment such as reserve, tenor, and cost have been valid
for years in the operation of the mining sector in Turkey. However; together with the
enforcement of 1997 EIA Regulation, environmental criteria as well as the criteria
regarding production and investment have also started to become efficient in reaching
decisions in the issue of whether mining activities should be carried out or not in
Turkey.

The inclusion of mining activities in the EIA process occurred approximately 15 years
after the year 1983 in which EIA took place in the legal system in Turkey. During the
mentioned 15 years, many mining activities in our country very rich in mineral deposits
were conducted out of the EIA process which was in legislation but did not start to be
applied yet. The commencement of the application of the EIA process for mining
activities with 1997 EIA Regulation was assessed as a late, but positive development
by the parties with the priority of environmental protection in Turkey. However; after
a short time, the fact that this positive development did not have any sustainability was
encountered.

The investors in mining sector acted reluctantly in the issue of the inclusion of mining
activities in ETA process due to the reasons such as the significant contributions of
mining activities to the state economy, high-costing investment process and EIA
process to take time. Together with the inclusion of mining activities in EIA scope; in
the same year, both objections and legal attempts started within the direction of
excluding the mining activities out of ETA scope. This situation provided the occurrence
of another party which considers the fact that mining activities should be assessed
within EIA scope and this party took place in the judicial process within the direction
that the mining sector should be assessed within the scope of EIA. In this way; the
place of mining activities within EIA scope has been determined by the struggle of both
mentioned parties in Turkey in the process of more than 25 years together with the
enforcement of the Regulation.

When this struggle is objectively assessed, it is seen that the expectations of both
parties did not realize in this process. Together with the preparation of EIA reports,
neither the economic growth was prevented, nor was environmental pressures
completely prevented or decreased at the desired level. Therefore; one of the two main
results necessary to be obtained from this process is that the application of EIA process
to the process did not cause to economic loss; the other one is that it is necessary to
conduct EIA process in a more efficient way in Turkey for the applicability of the
principle of taking precaution.

There have always been criticisms related to the EIA reports and the application of the
Regulation within the scope of activity issue and it will continue to be existent. The
best applied EIA model is not a point necessary to be reached, but it is maybe the
development process realized with the intention of reaching this aim. Therefore; the
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actual problem related to EIA in Turkey is our intention within the scope of the
purpose of EIA. One of the most discussed issues related to EIA in Turkey to be which
activities EIA should be applied to is also proof for this situation. Today’s science and
technology provide us with the dimensions of the environmental impacts of each project
as data including the mining activities. At this stage; discussing which projects EIA
should be applied to be only to show the intention/purposelessness within EIA
application process. Another proof for this situation is the effort to try to keep some
investments/activities/projects out of the scope of EIA, mainly mining, with
provisional articles or laws as contradictory to the purpose and definition of EIA.

International experiences indicate that political factors have been the driving forces
behind the introduction and practice of ETA (Elliott and Thomas, 2009; Ortolano and
Sheperd, 1995). The challenges for EIA are political rather than technical. In order to
make EIA more than a ritual, changes in attitudes and behaviors of political leaders.
The experience of the similar problems encountered in Turkey regarding the application
of EITA is possible in many developing countries. The enforcement of all legal regulation
provisions which prevent the applicability of EIA process having a past of more than
25 years as of the preparation of EIA reports and above 25 years as of the enforcement
of Environment Law no. 2872 in an efficient way in Turkey, are against its essence
within the scope of the principle of taking precaution and contradict with other
regulations related to the protection of the environment should be ended. In other
words, no activities having an impact or expected to have an impact on the environment
after this moment should be excluded from the scope of ETA and the related provisional
article/articles in the Regulation should be abolished.
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